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Ruben @rijalva : _
Department of Forestry and Fire Protaction
PO Box 944246 :
Sacramente, CA 24244-2460

Ra: Public Works Cage No. 2006-010
Fropogition 40 Watershed and Fuels Community Asgistance Grants
Brogram , :
Departnent of Forestry and Fire Protection

Dear Mr. Grijal#a:

This constitutes the determination of the Director of Industrial
Relations regarding coverage of the gbove-referenced project under -
Califurnia’s prevailing wage laws and is made pursuant 4o Callfornia
Code of Regulations, title 8, sectiom 16001(a). Based on. my review
of the facts of this case and an analysis of the applicable law, it
is my determination that fuels reduction projects performed wunder
the Propoaition 40 Watersheéd and Fuels Commupity Assistance Grants:
Progréam are not public works amd therefors are not subject to the
payment of prevalling wages.

Eactual Summa iy

Over the last two yeamrs, the California Department of Forestry and
Fire Protection ("(DF") has been im the process ¢f implementing a
Watershed and Fuels Community Assistance Grants Program (“Program”).
The goal of the Preogram is to protect watershed resources, waker
quality, life and property, Ly minimizing fire risk in 185 specifiad
vulnerable wcounties in  the Sierzs: Nevada mountains. Grant
- applicationg for individual fuels reductisn projects are approved by
COF and funded with procesds from the sale of state general
obligation bonds pursuant to Proposition 40 (the California Clean
Water, Clean Alr, Safe WNeighborhood Parks, and Coastal Protestion:
Aot of 2003), - : : '

To date, CDF has approved 72 grant applicstioms for individual fuels
reduction projects to be funded under the Program., Thirty-six
projects were parformed during 2004-2005, and thirty-gix more are
being performad during 2005-2006. All of the projects break down
into one of the following three categories: .

[1] Remidential Chipping projects. Residents cut uwnwanted brush and
branches on their. property and stack the brugh and branches at the -
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edge of & roadway mnear their home, The grentee gontragcs with a’
contractor or vendor to bxing a chipper to the property to convert
the brush eand branches into wood chips.  The chips  are then
broadcast through the back end.of the chipper into the surrounding
forest area .or left in piles for the regidents to dispose of or uss
themgelves, or.are hauled away at the regquest of the grantes for
© later use.

[2] Rural Roaf Fuel Break projects. These projects are performed.
along roadways "and occagionally alongside structures in rural
areag. All brush is removed within approximately 150 Ffeat from hoth
sides of the romdway {or structurze). Most tress less than six
inches inm diameter are cut dowm ahd left at =tump height (one to
two feat). Mopt trees over mix inches in diameter are pruned from
the ground level up to. 16 feet above the ground. Wood waske is then
elther piled, dried and bhurned, or chipped using a mesticatdr and
then spread as mulch om the forest flour for erosion control, In a
Tew cases, berbicide ie applied to stumps to prevent regrowth.

[3] Fire Break projects. These projects are typlcally performed in
completaly wooded remote settings. Most, but not all, vegetation is
removed in an arez approximately 300. fest wide and up to several
miles long. ALl brush and shrubbery and some trees are reatoved,
leaving behind amall grasees and the “orowns”™ or tops of tall
trees. Wood waste is then either piled, dried and burned, or
chipped’ using a masticator and then spread as mulch onm the forest
floor £or ercgion comtrol. Inm a few cagses, herbicide is applied ta
stumpe to pravent regrowth. : S :

v expecté.that these projects will be effective in reducing the
fuel load in the affected counties for approximately. five vears
before natural regrowth is expected, ' '

Analvais

& “public work” s defined by Labor Code section 1Y20{a)(l1}! ag:.
“Construction, alteration, demolitiom, imstallation or rapair work
gone under comtract and paid for in whole or in part out of publie
unde W 7 ' -

ALl of the projects here will be paid for with public funds in the
form of gremts from CDF, which ‘are fundéd with proceeds from the
sale of state4generai.ob1;gation bonds. ALl of the projects will be

‘All statutory yeferences herein eve to the Labor Code, unlacs otherwise
specified, :
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performed undexr contract with the grantee.? The only ‘guestion
Presented is whether any of the projects constitute “alteration’
within the meaning of section 1720(a) (1}.

“To ‘alter’ is merely to modify without changing into something
else,” and thet term epplies “to a changed condition of the surface
‘or the below-surface.' Priest v. Houging Authority (196%) 275
Cal.hpp.2d 7BL, 756, “alter’ as defined by Webster’s Third New
International Dictiomary (2002) -at page 83 iz *to cause to beoome
different in some particular characteristic (as measure, cdimension,
Gourse, arrangement, or inclimatiom) without  changing into
something elge.” Thug, with regard to land, under these definitions
to alter undexr section 1720(a)(l) is to medify a particualay
characteristic of the land, .

The work imvolved in the Residential Chipping projects is met
alteration under section 1720(a) (1) . To prepare for these prajscts,
residents gather branches from their yards and stack them at rthe
gide o©f the wypad. Contractors then chip the wood. The chips are
either left im piles for the residents to use, are spread in the
forest for erosion control or are hauled away at the request of the
grantee. The chipping and disposal of the wood does not modify .a
particular chaxacterigtic of the land, The land will etill be a
 regidential parcel, Jjust cleared of wood debris in order to
eliminate a potential fire hazard near and around residenpizl
Btructures. ' ‘

The wozrk imvelved im Rural Road Fuel Break projects is not
alteraticn under seetion 1720(a)(l). A narrow portion of a wooded
parcel, alongside an existing road or &tructure, ig being thinned:
and prunad. Wood waste is either piled, dried and burngd, or
chipped and spread on the ground as mulch for erosion control.
Regrowth 18 expected in approximately Five years. This work, the
thimning, pruning and disposal of vegstation to create safe escape

“Sowe of the grant applications memtion the possibility of sertain aspects of the
brojecte belng performed by forte account, volutiteers or immate labar, Because
of the comelusion reached herein that nome of .the Fuels reductions proyects
performed under the Frogram i8 a publig work withinm the meaning of sectien
1720(a) (1), we need not address the issue raised by the poggibility that. some of
the work might ke performed other tham under gontrect, Plesse nhote, however,
that work carpied out hy a publie agency with its own ferces ig exempl  From
pravailing wage obligations under section CL771. And, work vparformed v
volunteers or members of the California Congervation Corps or Comunity
Conservation Coxps may met be public work under comditions pet ouk in sachtion
17204, Thers iz no Labor Code section addressing entitlement to prevailing
wages for inmate labor and therefore any gquestions concgrning the applicability
of California’s prevailing wage laws to inmate labor would need to be sddressed
o A case-by-case basig, . .
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routes in case of major fires and to prevent the spread of fire,
does not modify a particular characteristic of the lapd. The land
will Still be wooded and will not ba noticeably diffevent E£rom
" before: , . » - ‘

Finally, the work involved in Fire Bresk projects is not alteration
under section 1720(a)(l). Like the Rurel Road Fuel Break projects,
‘these projacts affect a narrow (300 feat wide) gtrip of land on a
woodad parcel. Treas within the strip are thinned and prumed in an.
effort to prevent the spread of fire, Gragses &and tras crowns
remain inta¢t, Wood weste is either piled, dried and burned, or -
chipped and spread on the ground as mulch for erogion ‘control, .
Regrowth is ewpected in approximately five years. Also like the
Rural Road Fuel Bresk projects, the work involved in these projects
doeg not modify any particular characteristic of the land. aAress
‘outside of the stzip will remain forested and in thelr mpatural
state, just less vulnerable to the spread of forest fires, -

The snalysis snd result reached lereln is comsistent with the P
2005-026, . Tree 'Ramoval .Project,  County of &an Bernardine Fire
Department (November 18, 2003). In that praecedential public works
coverage decisiom, the Acting Director found that the removal of
dead, digeased and dying pime trees iz the San Bernardine mountains
was not alteration within the meaning of section 1720(a) (1) hecause
no particular charadteristic of the land was being modified. In
Traé Removal Project, the land will still be a forest or waoded
area, just healthier. than it was before, Here, the land will still
gef a forest or wooded 'area, just more fire-resistamt than it was
gfore. .

' For the foregoing reasons, under the specific Facts of thig case,
the 72 fuels reduction projacts performed wnder the Program are not
public’ works and therefore do not require the paymeit of prevailing
wagas, L :

*This ie consistent with the spalysis in Fw 2005-009, fhe Hauling of Bilosolids
From Orapge County (April 21, 2006), which found khat the anplisatisn of
fertilizer 2ludge to farmiand ‘BY injection and disking was not alteratiom
because there wag no modification te the land., The Acting Director noted that
?fteébﬁ?e fertilication, the land remained farmland, mot noticeably different
rom Defoya,
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I hope this determination lettar satigfactorily answers your
ineguiry.

SingerEly

- -
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